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In if had there been nogeneral, recover,the plaintiff might
then recover under thespecial contract, mayhe appropriate

commoncount, at the contract be executed onif, least, special
his and be to be unclerit butleft done thepart, nothing payment

.of money. Here there is which the couldnothing upon plaintiffs
contract;inrecover the the norabsence of would thisspecial

count allat the the realinform deféndant of cause of action.
withreversed and cause leave toJudgment remanded, the

toplaintiffs amend their declaration.
reversed.Judgment

ChicagoThe Galena and Union Railroad Company,
H.v. Lewis Yarwood,Appellant, Appellee.

Elit)MAPPEAL KANE.

passenger in aA railroad car thatneed he has injury,received an toon^J^iowprima carrier;a againstmake case the the carrier must rebut the presump-facie
tion, in order to exonerate himself. ^question fact,is aNegligence jury upon.of which the slrould mate

positions great perilPersons in are requiredof not to presencethe ofeBlti|^all
man;prudent,mind and care of a lawcareful the for themmal^^Hflowancesand leaves the theircircumstances of conduct to the jury.^r

This was an action of on the casetrespass by Yarwood against
the personalforappellant, injuries.

The first ofcount the declaration avers that Yarwood was a
on the cars of the frompassenger toappellant Elgin Clinton, in

“Kane,the of on the 2ndcounty 1852;of Augu/t, that just
before the said station or atreaching stopping saidplace Clinton,

the action of the ofby wheels the said and theengine cars, said
and railsiron wooden were torn for a great distance, toup wit,

feet,for the distance of in of the saidtwenty consequence rails
andmaterial,constructed ofbeing so andpoor Insufficiently

aforesaid,fastened as saidinsecurely the car on'whic!Tt:Iie~said
was and aplaintiff then there as aforesaid, waspassenger, thrown

violently said of theroad,the reason which life theby of saidoff of
was in andgreat insomuchso thatplaintiff put danger, theperil

andsaid was did the saidfrom car toplaintiff obliged, jump the
car and offsaid there so the saidground, (the being track,then

and still at a rate the of saidover ties andrunning road,rapid
run a thenabout to off bank and therevery steep be-apparently

in the left waslegwhich said broken nearing), doing plaintiff’s
ankle andankle,the his and strained andseverely bruised,badly

his and allbody bruised ofseverely injured,otherwise which
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was caused by the unskillfulness and of the saidcarelessless
defendant and servants,its and reason said soby injuriesof the
received as aforesaid, was,”the said &c., concludingplaintiff
with the damage.

The count issecond like thesubstantially first, only averring
atthat the cars run at their usual andwere double rate of speed,

&c.;a rate and the car whichdangerous of thatspeed, averring
the was a the like theplaintiff in, track,waspassenger 8fc.,off
first count.

“ plaintiffThe third count avers the car in which saidthat
track,was violence the saidwas thrown withriding great off

fault his and reasonbythe said without on part,and plaintiff,
defendant,and ofsaid carelessness conduct saidof improper

andearth,with and thecame force violencethereby great upon
near &c.,left was broken the &c.thereby ankle,”his leg

count like third.Fourth thesubstantially
«issue.Plea, general

I. G.the of a1855, jury,The case was tried 23ffd May, by
ofVerdict for the $2,500.Judge, plaintiffpresiding.Wilson,

verdict;thenew trialMotion for judgment uponoverruledllnd*andand exceptions appeal.
took a seattfllit and two othersThe shosrad appelleeproof

attached the train of cars ofthe to passengerin baggag^Sr
;miles thatClinton,to from to about fourElginappellant, a^e

track,cars ran off the and thethe thetrip appellee,during
byof the occasion, leapingunder the excitement was injured

have inbeenThe showed the track tothe car. appellantfrom
and had been scufflingand thatorder, appellee companionsgood

carsand from the to the other justrunning baggagetogether,
carat the The baggageor the moment of accident.preceding

track,the and those in it remained uninjured.uponremained
remained in theof those who cars were injured.None

asked, or refusedthe instructionsfollowingThe were given,
below,inasked the the courtThose by plaintiffmodified.or

asare follows:
theevidence, thatbelieve,if from thethe jury1. That

thea on board the cars of defend-ofpassengerwasplaintiff
Kane,—at of1852, theAugust, countythe month ofants, in

the track ofdefendant were thrown offcars of thethethat
thethe or ofof unskillfulness negligencereasonroad bythe

such accidentand that meansby ofagents,or theirdefendants
afind verdictin his they willinjured person,wasthe plaintiff

and assess his damages.thefor plaintiff,'
anmeans of accidentbyif was injuredthe2. That plaintiff

adefendants, he wasrailroad of the whiletheonoccurring
thatburden of provingthat then thecars,on theirpassenger
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oraccident the result of the unskill-negligencesuch was not
is cast thedefendants,fulness of the or their saidagents, upon

defendants.
find a3. in authorize the to verdict forThat order to jury

for to beit is not the satisfied thatjurythe plaintiff, necessary
even ordinarydefendants of or ingrossthe were guilty neglect

;their or of their train butroad,the ofreparation management
slight neglectthatbelieve, evidence,if the from the ofjury

or their was the cause of thethe defendants accidentagents,
find aand of the will verdict theinjury plaintiff, forthey plain-

and assess his believe,tiff the from thedamages, juryprovided
athat the wasevidence, on board theplaintiff passenger cars

defendants,the at the time such accident andof of injury.
4. The carriers of railroad areby bound to usepassengers

all as far humanas will for theprecautions, foresight go, safety
; andof their are answerable topassengers injured passengers

slight neglect of themselves and infor theagents, reparation
the andtrack,of conduct and of theirmanagement, trains,

ensues.whereby injury
5. The omissionof any which wouldprecaution orproduce,

safety of,increase the or reduce the ofprobability danger to the
a inconstitutes such neglect carriers ofpassenger, passengers,

will make inas them answerable todamages injureda,passenger
means suchofby neglect. ‘Wf
6. That railroad are answerable forcompanies to ainjuries

a defect in theirresulting track,from whichpassenger might
abyhave been discovered most andthorough examina-careful

if; and frombelieve, evidence,the thejurytion that the injury
case,of in this was occasioned thecomplained by of theneglect

or its to examineagents, the track tocompany, prior the pas-
onof the train which the accidentsage occurred, they will find

for and assess hisa verdict the plaintiff, damages.
believe,8. if theThat from thejury evidence, that the

and occurred ofaccident reason the tooinjury by rapid speed
ofthe reason the totrain, by neglectof the brake inapply

time, of other orneglector because any unskillfulness in the
of the will find atrain, verdictthey for themanagement plain-

assess histiff, damages.and
believe,9. That if the from thejury evidence, that the

and ofcomplained byaccident reasoninjury happened of the
inthe of theengineer chargeof locomotiveneglect attached to
or blow histrain,the defendants’ to whistle in time, or by

the of the conductor toneglectreason of warn the inengineer
reason of thebyor of the brakemantime, neglect to apply

in find aseason,brakes will verdicttheythe for the plaintiff,
hisand assess damages.



512 OTTAWA,

The ChicagoGalena and Union Bailroad v. Yarwood.Company

10. if believe, evidence,That the the that thefromjury
and badaccident reason of the order of theinjury byhappened

and of due care and of the ortrack, want attention company,
its in the the intrack,of or theany agents, ofreparation

and conduct of the train theon whichmanagement plaintiff
find awas, will verdict for the and assess histhey plaintiff,

damages.
That the mere fact that the from11. theplaintiff jumped

and sus-while were in to the thuscars, they motion, ground,
the will not alone him ofof,tained injury complained deprive

if be-defendants,his to a the therecovery against juryright
occurred;the that an accident had thatlieve, evidence,from

and at the of fromtrack,the cars were off the raterunning
an andhour;miles the had reasonablethree to five plaintiff

believe,and did that his life or limbs inbelieve,to wereground
inand that it was to from the cars orderdanger, necessary leap
thathim,the which threatened theto avoid danger provided

noroccasioned the own neglect,was notinjury by plaintiff’s
com-to thethat his contributed produce injurynegligence

of.plained
11|. That the believe that themay plaintiffalthough jury

he the cars,have received had not fromwould not injury leaped
anhis was unwise act,and as the eventthat, jumpingproved,

the fromnecessarily plaintiff recoveringthat does not prevent
much whether there wasThe is not soin this case. question

reasonablyas whether thepoint 'plaintiffin any danger,offact
cars; inthe andand so fromleaped judg-danger,apprehended

take intoof the should considerationmind,of his state jurying
existed at thealarm and confusioncircumstances ofwhatever

nor ofaccuracythe same coolnessthe law nottime, requiring
and alarm,a under a state of excitementin personjudgment,

circumstances.as under other
the whether thequestion plaintiffThat in determining12.

in thehimself juryto believe danger,reasonablehad ground
and of theknowledgethe experienceto considerhave the right

commotionof this thecharacter,in toregard perilsplaintiff
ifand the itfact,theamong passengers,and consternation

andabandoned his post leapedthe brakementhat ofso,be one
cars.from the

a few minuteswas,that thethe mere plaintiffThat18. fact
andof the accident injury, scufflingto the occurrenceprevious

the willcars,manner others onsportivein a withand playing
from the defend-his to recoverrightofthe plaintiffnot deprive

that the defendantsevidence,from thebelieve,if theants, jury
slight,howeverof any neglect,were guiltytheir agentsor

occurred'; theprovided injuryandaccident injurythewhereby
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was not occasioned the own nor thatby neglect, hisplaintiff’s
to thecontributed of.negligence produce injury complained

14. That in the which theestimating damages plaintiff may
have ofby of,sustained reason the theinjury complained jury,
if find thefor are not confined to suchthey plaintiff, damages
as losshave resulted to the ofmay by time, and ex-plaintiff

of medical but suchattendance, give additionalpense may
for the loss natural use ofof thedamages plaintiff’s limb, which

the ina and view ofjury, discretion,sound all cir-exercising
seecumstances, may award,to not theproper exceeding amount

inclaimed the declaration.
15. That unless the believe, from thejury thatevidence,

the full,cars were and that it a ofpassenger wás the con-part
tract that the should theplaintiff occupy, during thetrip, bag-

car, the mere that left cargage fact the that andplaintiff went
theinto first class is not itself suchcar, ofpassenger negligence

in the as a in thisplaintiff to defeat case.recovery
16. That railroads are not to be boundpassengers upon or

affected rules inby established roads relationby to thesuch
conduct of unless shows thatthe thepassengers, proof passen-

had ager such rules and regulations.ofknowledge
Which instructions theby court,were the togiven giving of

which instructions on the the saidof thepart plaintiff, defend-
ant, time,at theby counsel, excepted.

Defendant then asked the to instructcourt the jury as fol-
lows :

A. if1, believe,That the from the evidence,jury that the
to theinjury suit,in this to himplaintiff happened by mere

accident, defendant,without fault the of theon then thepart
cannot recover inplaintiff this action.

B.5, If the the thatbelieve, from thejury evidence, plain-
jiff, Clinton,while his wason from toElgin guilty ofpassage

tocarelessness, and himselfunnecessarily dangerexposed by
and cars, byon the orwrestling imprudentlyscuffling passing

motion,from one car in andto another while the cars were that
said in anycarelessness or contributed degree toimprudence

the cannot recover.produce then theinjury, plaintiff
evidence,G. If that6, the the thejury believe, from plain-

tiff, andwhile on ex-cars,defendant’s imprudently carelessly
himself to orposed playing,by wrestling, running,danger

inand waythat him wasjumping, any producedthe toinjury
such that suchby carelessness or carelessnessor imprudence,

and in thetoimprudence produce injury,contributedany way
therecover,then jurythe even though maycannotplaintiff

believe that been ofguilty negligence.the defendant has also
the that7, believe, evidence,D. If the from theshalljury

33
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thea uponwas of while passengerguilty negligenceplaintiff
with the neg-concurredand that hiscars, negligencedefendant’s

then thein the injury,of the defendantligence producing
cannot recover.plaintiff

theevidence,the thatbelieve,shall fromE. If the10, jury
under a rashthe the defendantfrom cars ofleapedplaintiff

in thererealitywhenand undue of danger,apprehension
the resultthe plaintiffand that the to wasinjurywas no danger,

recover.then the cannotof such leaping, plaintiff
believe, that theevidence,from the plain-F. If the12, jury

and thatdefendant,thefrom the cars oftiff carelessly leaped
thetoof contributed producecareless manner leapingsuch

theshould find for defend-then theto the juryinjury plaintiff,
ant.

the that theevidence,believe,G. If the from13, jury
it inwhile wasfrom the car of the defendantleapedplaintiff

ofand whendanger,under a rash unduemotion, apprehension
causedand that the wasinjuryin there was noreality danger,

defendant, althoughfind thesuch should forby leaping, they
in andhimselfhave really danger,the might thoughtplaintiff

harm; thefrom questionto the save himselftoleaped ground
acthis was anis, whether, under the circumstances, jumping

of rashness.
theevidence, thatH. If the from the16, believe,jury

the ornegligence impru-to the the result ofwasinjury plaintiff
beverdict shoulddefendant,of and theirdence both plaintiff

for defendant.the
Which was done the court.by

instruct theThe defendant also asked the court to jurythen
as :follows

2, evidence, that theI. If thebelieve,the shall fromjury
theskill,due and incare, preser-defendant exercised diligence

and in andtrack,the and managing opera-vation ofrepairs
theaccident,road at and that accidentthe the time theting of

care,saidcould not have been use of diligencethebyprevented
in this action.and then the recoverskill, cannotplaintiff

a must meet4, conveyance,J. That intravelerevery public
;he and if thethe risks incident to the of travel adoptsmode

was the resultshall believe that the to thejury plaintiffinjury
the exercise ofan accident which could be byof not avoided

of the'due care and skill in the and managementpreparation
then thedefendant,means of on thethe ofconveyance part

cannot recover.plaintiff
action,this8, the inK. That before he can recoverplaintiff,

of care-the the resultmust not show that to himonly injury was
he himselfalso thatdefendant,lessness or of the butnegligence

fault in saidwas without injury.producing
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L. That in thethis action cannot9, plaintiff recover, unless
the shall believe that he exercised care andjury proper circum-

on hiswhile fromspection Elgin to andpassage Clinton, that
the defendant was of from whichguilty negligence, the injury

and thereceived,was burden of is theproof upon toplaintiff
not that the defendantonlyshow was but henegligent, himself

was not ofguilty negligence.
15, Ik?. Unless the has toplaintiff proved the satisfaction of

that thethe defendant ofwasjury guilty negligence or miscon-
and also that usedduct, care andplaintiff proper andprudence,

misconduct,that his own want of orcare, didnegligence, not
to thecontribute produce of, theinjury complained jury should

find for the defendant.
Qualifications defendant’s 8th, 9th,to and 15th instructions:

“ But that the was aproof plaintiff of thepassenger, accident,
and the make a ofprima caseinjury, andnegligence, throwfacie
the burden of the defendant.”explaining upon

N. The18, are also instructed itjury that is their toduty
and the asobey law them theregard given by (andcourt, that

laid theby Supremethe law as down Court in its decisions, is
authoritythe the and thehighest judicial land,) are notjuryof

at to it.or overrideliberty disregard
Which the court refused to asgive asked, but gave with the

viz.:qualifications, by to the firstfollowing of said in-adding
thesestructions words—“But due care the userequired of the

caution;and a carrier ofutmost prudence passengers being
liable for slight negligenceand by to theadding second of

Butsaid instructions these words—“ due care the userequired
andof the utmost caution.”prudence

next three saidAnd to the ofby adding instructions these
“ Qualification defendant’s 8th,words: to 9th and 15th instruc-

ations—‘ But that the wasplaintiff ofproof the acci-passenger,
and the make a prima case ofdent, injury, negligence, andfacie ”the burden of thethrow defendant.’explaining upon

last of said byAnd the instructions out thestriking following
“viz.: And that the astherefrom, law,words laid down by the

Supreme decisions, highest judicial authorityinCourt its is the
land.”of the

of the court in saidwhich decision refusingTo instructions as
them, and them andand each of each ofasked, qualifying them

andaforesaid, defendant then thereas the excepted.
askeddefendant then also the court giveAnd the to the jury

the instructions:following
from the that14, believe, evidence,If the thejuryO. plain-

underdefendant,the cartiff from of circumstances thatleaped
an act the ofhave such on apartwould not justified prudent,



OTTAWA,516

Chicagoand EailroadThe Union v. Yarwood.Galena Company

the suchand that the was result ofman, injury jumpingcareful
therecover,then the cannot unlesscars, plaintiff juryfrom the

caused the defendant.willfullysuch wasinjury bybelieve that
as adefendant,the common carrier ofP.3, passen-That

the thean insurer of ofpersonal safetyis not passengersgers,
but is liable for the want of such careaccidents,all onlyagainst

of And ifas is characteristic cautious persons.diligenceand
such and incare the trans-exercised diligencedefendantthe

in thisthen the cannot recoverplaintifftheof plaintiff,portation
action.

from the that Yarwood andbelieve, evidence,ifQ. That they
intook the cars of defendanttheywhen passagehis companions,

the conductor that the carstold by passengerwereat Elgin,
in the and thatcar,could there-Ml, they go baggagebutwere

car ride to itClinton,into the to thenthey baggagegotupon
inremain and ride that car.of Yarwood todutythewas

thatbelieve, evidence,if the further from theAnd juryR.
and off thethe when the plaintifftime of accidentat the jumped

track,car not the nor in anythe was off■cars, danger,baggage
hadwith his into acompanions,the plaintiff, got playbut that

a cars,on thethroughwhich otherscuffle, brought racingand
was to thatwhich Yarwood brought apprehensionin one of.and

him andcars,which induced to from theleapimminent peril■of
of,the then the can-received injury plaintiffthereby complained

findand the should for the defendant.recover, jurynot
that ifinstructed, believe,are furtherS. And the jury they

theevidence, Yarwood,that with hisplaintiff, compan-from the
intook defendant’s cars ations, theytime passage Elgin,at the

conductor,thetoldClinton,to were by Capt. Wiggins,ride.to
car, as the cars were andfull,in the passengergo baggageto

car,thereof, saidin went intopursuance baggagethat plaintiff,
toto continue therein the said Clinton.his dutyit wasthen

believe,further from the that atevidence,if theT. And jury
car,had leftaccident,the the theplaintifftime of baggagethe

and had in acar, himselftherebyinto another placedand gone
of imminent which induced himpei’il,of apprehensionposition

theand receivedthereby injury complainedthe carsfromto leap
all, incar was not off the track atthe orand that baggageof,

the wassuch conduct of neg-then plaintiff culpableany danger,
should find for the defendant.and the juryligence,

the theevidence,from thatbelieve, standingU. If the jury
car carcars, the about from to byof or goingthe platformupon

are are acts ofthe cars running, imprudencewhilsta passenger
thefurther believe that at the timeand if theyand negligence,

the was so ortrack, goingthe plaintiff standingran offcars
hisof the increased appre-that such conduct plaintiffandabout,
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liension of and he was induced toperil, thereby from theleap
in inmotion, and,cars when of suchconsequence receivedleap,

the had in thewhen, he remained heinjury, cars, would not
he is inhave been not entitled to recover thisinjured, action.

If the thebelieve, evidence,V. from thatjury the plaintiff
the offrom cars the defendant underleaped circumstances that

would not have an act on the anjustified such ofpart ordinarily
careful man, and that the was theprudent, result of suchinjury

thethen cannotleaping, recover.plaintiff
Qualifications asked defendant toby instructionplaintiff’s

number 9.
W. But unless the has to theplaintiff satisfactionproved, of

histhe that orown carelessness did notjury, con-negligence
tribute or assist to theproduce injury thencomplained of, the

should find for the andjury the burden ofdefendant, such proof
is theupon plaintiff.

IfX. the believe, evidence,from the that atjury the time
the took on the defendant’splaintiff passage cars at heElgin,
was directed the take hisby conductor' to in theplace baggage
car, because there was room him innot for the cars,passenger
and that the didplaintiff go on board of the car at thebaggage
time of and that whilststarting, on the fromway to Clin-Elgin
ton he left said car without reasonableany and thatcause, the

theto ininjury plaintiff of hishappened consequence so leaving
this,the then he iscar, not entitled to inrecover action.

“Which the court andrefused, refused;”marked the same to
ofwhich decision the court in to lastsaid men-refusing give

tioned theinstructions, defendant then and there Andexcepted.
the defendant then also asked the court to thegive following
instructions:
, Y If the believe, from thejury evidence, that the plaintiff,

with his at the time took incompanions, they passage defend-
ant’s cars at to rideElgin, Clinton,to were told the con-by
ductor of the train that the car full,was orpassenger nearly

and that infull, they could the and thatgo car,baggage plain-
tiff in thereof went into saidpursuance car, then it wasbaggage
his duty there,to continue unless it was to leave thenecessary
same; and if believe,the furtherjury evidence,from the that at
the time accident,of the the had left theplaintiff unnecessarily

car and car,into another and aboutbaggage gone walkingwas
car,or the the hind and hadofstanding upon platform thereby

himself in a or ofposition greatofplaced peril, apprehension
while the or intrack,car was not off thebaggageperil, danger,

then such conduct was culpable negligence.
If the thatbelieve, evidence,2. from the Yarwood wasjury

the of defendant’sunnecessarily standing one ofupon platform
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then he was ofguiltyat time of the accident, impropercars the
inand so doing.conduct negligence

a railroad car,onit the everyThat is ofduty passenger,Sf.
and toin in he'takesthe which passage,to take his carplace

ato the same forit is leavetherein, unless necessaryremain
refreshment, or some other necessary purpose.reasonable

” ““ and thewhenmarked given consent,”Which the court
he re-to thethe instructions jury,court read last mentioned

he thesegave byand in their thatmarked the presence,to jury,
ascourt afore-remark of thethe of to whichconsent plaintiff;

the defendant then and theresaid, excepted.
into court,cameretired, and afterwardsThe jury thereupon

and the verdict:rendered following
“ and assess thefindthe the defendantjurors guilty,We

damages $2,500.”

and J. Farnsworth,B. Peck F. for Appellant.

and E. Blackwell,B. Leland S. for Appellee.

such, onis notof evidenceScates, C. J. The preponderance
it on the as demand theformer, interpositionthis trial as was to

of the court.
are calledthat wedemand the noticeonlyThe instructions
shall con-numerous, wethese,this andgive case, beingtoupon

have been par-such as orfine to questionable,ourselves appear
ticularly challenged.

series,inand instructions the defendant’sThe ninth fifteenth
ascourt, are follows:thebygiven

“ that theevidence,if the from thebelieve,9. That jury
thereason ofbyand of happenedinjury complainedaccident

attachedin locomotivethe of thechargeofneglect engineer
intrain; his whistleor to blowto the defendant’s (plaintiff’s)

warn theof the conductor tothetime; neglector reason ofby
brakemanthetime; or reason of the ofinengineer by neglect

find a verdict for theseason,in willtheyto the brakesapply
hisand assess damages.”plaintiff

“ the thatevidence,frombelieve,15. unless theThat, jury
con-it a of thefull, and that was partthe cars werepassenger

the theduring bag-tract that the should trip,occupy,plaintiff
andthat wentcar, car,that the leftthe mere factgage plaintiff

is of itself such negligenceinto the first class notcar,passenger
inin a this case.”the as to defeat recoveryplaintiff

refused, the qual-The and the courtasked, followingplaintiff
“ the hasBut unlessification to the 9th instruction: plaintiff

his own carelessnessto the satisfaction of theproved jury that
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didor contribute assist thenot or tonegligence produce injury
andof, then the should find the defendant,forcomplained jury

the burden of such is theproof upon plaintiff.”
mature the laidreconsideration of of lawUpon principles

in this case in Ill.down 15 R. feel author­468, bywe compelled
of as asity cases, well to and reassertadjudged justice, approve

them.
The contained in the has beenprinciple qualification questioned

and in case,this but itsdenied, more toespecially application
is, doubtless,There a sensible distinctionpassengers. between

an while this thepersons receiving injury relation tosustaining
andwrong doer, those do But willwho not. that distinction

not itswholly destroy to but willapplication passengers, only
the rule for inmodify it. This distinctionapplying was taken

formerthe decision of this case, 471,15 Ill. R. when the court
“ thatProof the defendant asay: was the accidentpassenger,

and the a primamake This isinjury, case of negligence.facie
done, and the burden of is thrown theexplaining upon plaintiffs.”

Where inthe the actionplaintiff does not sustain that relation
to the defendant, he must, in andaddition to the accident his
own injury, hisaffirmatively show own freedom from carelessness
or in ornegligence causing to it.contributing produce

If the distinction be a sound the isone, modification improp-
anderly worded, should have beennot It should havegiven.

been so worded as to throw that the defendant below.proof upon
The 15th instruction is facts,erroneous. The or acts of de-

fendant, it,recited in are from the ofwithdrawn consideration
the and decided the as ajury, by court, law,of insteadquestion

fact. Theof court dosay those acts not constitute negligence
or incarelessness defendant. a factis ofNegligence question

law;and not of and the court had ho it.to determineright
theHad found these facts the carsjury specially—that passenger

full;notwere that defendant, directed the conductorbybeing
theto went into that abaggage car, car without contractspecial

on car,for that after it,distancepassage and, some onriding
andit,left went into the first class car—without thatfinding

these facts did or did. not constitute under all thenegligence^,
ofcircumstances the no court couldcase, any judg-pronounce

of it,ment law for of iswantupon completeness. Negligence
the fact be and theto found. The acts of the circum-party,
stances found,under which are the fact to bethey done,were not

arebut evidences that main fact. The hasmerely onlyof court
assumed the of the in that such circum-province jury assuming

instruction,stances and acts are in are notas enumerated the
sufficient of the Had the instructionproof party’s negligence.
further assumed that the find the conclusion that the courtjury
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have thesaid, rightis made to then the courtfind, wellmight
not barred facts.of action is thoseby

in-instruction,thisthe ofconnected withIntimately giving
in ofthe was the refusaldeed, it, plaintiff’sofcounterpart

“ “If theW.” and are as follows:They“A.”instructions,
theevidence, standing upon plat-from the that thebelieve,jury

acar, byor the from car tocars,form of about passenger,going
and if theythe ofwhilst cars are are acts imprudence;running,

thetrack,at the cars ran off thethat,further believe the time
conductand that suchabout,was so orplaintiff standing going

and he wasthe ofof increased his peril,plaintiff apprehension
inand,in motion,induced to from the cars whenthereby leap
hehadwhen,suchof received theconsequence injury,leap,

is nothecars,remained in the he not have been injured,would
to inentitled recover this action.”

“ timethat, at theevidence,A. thebelieve,If the fromjury
hecars at Elgin,on the defendant’sthe tookplaintiff passage

in the baggagethe hiswas directed conductor to takeby place
car, cars,was for him in the passengerbecause there not room

at theand that the carbaggagethe did on board ofplaintiff go
Clin-totime of and on the fromthat, way Elginwhilststarting,

thecause, thathe andton, left said car reasonableanywithout
leavingto in of his sotheinjury plaintiff consequencehappened

the he is not to in this action.”car, then entitled recover
be an accidentWe must ever in mind that mighttherekeep

defendant; that mightto the train without an theretoinjury
withoutbe such and from his negligence,accident owninjury

ofliability therefor.plaintiff
assumeIn the the courtdefendant,ninth forinstruction given

ifthat and were the omissionbythe accident occasionedinjury
acts,of servants certain plaintiff’sto doplaintiff’s specified

fixed; inrefuse,be and the courtliability would thereby yet
“ fora similarA,” layinstruction to downplaintiff’s principle

the if a act of defend-of their liability,discharge particular
areant caused two instructions of preciselythe Theinjury.

like Withshould have beenBoth, neither, given.'orprinciple.
It iseach have stood thethe case would so beforegiven, jury.

orthetrue, the to the whistle or warn engineer,omission blow
accident,the have thebrakes in occasionedapply time, might

and that have in the but had the defend-resulted injury;might
not-safe,ant he havecar,in the beenremained mightbaggage

mightthe and so the one instructionaccident,withstanding
charge the and theother, dischargemight plaintiff.

So 15th and theinstruction, plain-of the defendant’sagain
“ thetiff’s W.” court tellsformer, juryinstruction In the the

andthat car goingthe of defendant’s theleaving baggagefact
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into in himthe first class was notcar, negligencepassenger
under all the in; add,andcircumstances the court refuse toyet

“ theW,”instruction that if thatthey standingbelieve upon
of or the carscars, about car to car whilstplatform going from

are running, are acts of and that defendant wasimprudence,
track,so standing and ran offabout when the cars thegoing

and that such conduct of andincreased his peril,apprehension
induced him whichmotion,to from the cars in fromleap while

he inreceived the theleap and that had he remainedinjury,
cars he would not findhave been for plain-shouldinjured, they
tiff. If the court was of factauthorized to conclusionsdraw
from the evidence in excludethe former, so it in the lattermay
the facts themselves as conclu-the to draw noauthorizing jury
sion from them.

The defendant has, to direct theby jury,the court soasking
shown that the facts estab-might so and find the asjury regard
lishing negligence, but for that direction.

These facts were before the and wereproperly jury, proper
for their consideration as in goingtotending prove negligence

into aunnecessarily from the of whichposition, dangersapparent
he was induced to off the and shouldthe court haveleap train,
neither found for the itsconclusion of fact ofjury any own,
nor withdrawn the facts from the consideration of the jury.
Such we consider to be the effect of these instructions.refusing

The qualifications made to 9th and 15th4th,the 2nd, 8th,
instructions asked by the Thewere correct.plaintiff, degree
of care required, and be consider­liability toimposed, appear
ately and stated;correctly and athe facts that establishwill
prima ofcase are this sanctionednegligence such as courtfacie
on the former of the inhearing cause 15 Ill.

“ “In the remarks of the andZ,”court that Y,”instructions
“ were given by consentSf,” of we can nodefendant, perceive
injury necessarily toarising as no ormotive, designplaintiff,
effect of the remark is on theapparent record.

”“ “ “14,The instructions O,” P3, S,” “T,”“Q,” “R,”
“ V”and were refused.properly

Persons under of toimminency beperil may requirednot
“exercise all the of mind andpresence care of a care-prudent,

ful man,” with impending The law makesdanger. allowance,
and leaves the circumstances ifto the to find thejury party
acted and anrashly under undue theof danger.apprehension

“Instructions of the of 3,character have beenP,” already
condemned thisby court as not the rule ofdefining correctly
care and ofdiligence common carriers Chiefof passengers.
Justice Savage was not the but thedefining rule, prin-arguing
ciple, when he used the inexpression AmboyCamden and Rail-
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et al.v. KilbrethFollansbe

626;Burke, Carr.,Co. v. 13 Wend. R. on Sec.Angellroad
a and568,in Sec. more carefulgivesAnd Mr. Angell,523.

ofof of carriers.liabilityaccurate definition the degree
defendant’s,like that of commentedinstructions,otherThe

the and drawfacts,assume to decide conclu-above,on upon
thesions for jury.

in we reversenoted,the instructions thethe errors judg-For
a defor venire novo.remand the againment and cause

Judgment reversed.

Charles v. P. KilbrethJamesFollansbe, Appellant,
Harveyand DeCamp, Appellees.

APPEAL PLEAS.FROM COOK COUNTY COURT OF COMMON

another,person may haveagent thougha as of hepurchases propertyWhere the
name, thethe deed fromprincipal,or contract of sale made out in his own the

thereto, thesubject allpurchase, equitablemoment of toacquiresthe an title
estate, theagentincidents it in trust forattaching to an and the holdssuch

principal.
cestuiequitable mayAn out of thetitle derived under such circumstances be divested

que alienation, theby actually performed.trust Ifotherwise than before the trust is
trust, hepractised may, whenany quetrustee has cestui the latterfraud toward his

trustee,fraud, purchase and thusrepudiatediscovers the and of thethe acts
title, hisandequitable maydivest himself he the fraud claimof his or waive

trust; fraud, may therights or, treatqueas the hecestui before he has discovered
maytrustpurchase by queselling equitableas his his title. The cestuiown

„ laches, fraud,equitable by agreement.bydivest himself his title orof
permit speculative dispositionqueA a trust show aequitycourt of will not cestui to

agive himquehis a facts which wouldtoward trustee. If cestui trust discovers
them,trustee, a re-right investigatedhas or hadrepudiateto acts his andthe of

so, thewill himself ofsonable time he to declare whether he availto do is bound
not,right position bargain, profitableif abyor lie in a to affirm theand cannot

one, repudiate losingand it if it is a one.
bytransaction,trust, threeque right laid forhaving repudiate'Where a cestui a to a

years, payments property;thegoand his to and make forsuffered trustee on
Held, he entitled relief.was not to

theinFebruary 17,1854,This bill filedwas a in chancery,
Pleas, theby againstCook Court of CommonCounty appellees

toa the defendantdecree,the declaringforappellant, praying
57, Trusteesof Canalbe a trustee the blockof complainants

aR. 14 and forN., E., conveyance,397,subdivision of Sec. T.
November, 1848,about the of&c. It that or 7thonappeared

; of$1,500the above block forthe defendant purchased $500
toland,80 acres of belonginga ofwhich was paid by conveyance

cash; andin; was paidthe in McHenry countydefendant $250
and 1851.1849,1850ofthe remainder on the 6th September,

aforhimself,a bond tothe vendorThe defendant took from
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